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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 34 

 

The tentative ruling will become the Court's ruling unless by 4:00 p.m. of the court day 

preceding the hearing, counsel or self-represented parties call the department rendering the 

decision to request argument and to specify what issues are to be argued. Calling counsel or 

self-represented parties requesting argument must advise all other affected counsel and 

self-represented parties by no later than 4:00 p.m. of his or her decision to appear and of 

the issues to be argued. Failure to timely advise the Court and counsel or self-represented 

parties will preclude any party from arguing the matter. (Local Rule 3.43(2) revised effective 

1/1/15) Note: In order to minimize the risk of miscommunication, Dept. 34 prefers and 

encourages fax or email notification to the department of the request to argue and 

specification of issues to be argued – with a strong preference for email notification.  

Dept. 34’s Fax Number is: 925-957-5912.  Dept. 34’s email address is: 

dept34@contracosta.courts.ca.gov.  Warning: this email address is not be used for any 

communication with the department except as expressly and specifically authorized by the 

court.  Any emails received in contravention of this order will be disregarded by the court 

and may subject the offending party to sanctions. 

 

Courtesy Copies at the Hearing and CourtCall Appearances 

If, in compliance with the Local Rules, argument is requested to contest a tentative ruling, 

parties are to appear personally in court and have ready to present to the court courtesy 

copies of any papers they intend to refer to during the hearing. Parties may appear via 

CourtCall on contested matters but on a “listen-only” basis unless otherwise specifically 

approved by the court in advance of the hearing. 

Submission of Orders After Hearing in Department 34 Cases 

The prevailing party must prepare an order after hearing in accordance with the 

requirements of CRC 3.1312. If the tentative ruling becomes the court’s ruling, a copy of the 

court’s tentative ruling must be attached to the proposed order when submitted to the 

court for issuance of the order. 

 

 1.  TIME:  9:00   CASE#: MSC08-01917 

CASE NAME: ESPINOZA  vs.  ALLSTATE 

ORDER OF EXAMINATION ON THIRD PARTY MICHELLE BACA 

* TENTATIVE RULING: * 

 

Appear. 
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  2.  TIME:  9:00   CASE#: MSC12-02530 

CASE NAME: BLACKHAWK HOMEOWNERS  vs.  STEVEN RUBINFELD 

HEARING ON MOTION TO QUASH WRIT ISSUED ON 12/9/15 

FILED BY RICHARD REED, DONNA M. REED 

* TENTATIVE RULING: * 

 

To the extent it has not already been terminated by plaintiff or been rendered 

ineffective by operation of law (see CCP § 699.530 (b)), the Writ of Execution issued in this 

matter on December 9, 2015 to the Sheriff of Contra Costa County is hereby recalled and 

terminated.  The court makes this order without making any factual findings about the 

alleged defects in the Writ asserted by moving parties Richard and Donna Reed. 

 

 

 

 3.  TIME:  9:00   CASE#: MSC14-00682 

CASE NAME: FORKEY  vs.  HENDRICK AUTOMOTIVE 

HEARING ON MOTION FOR SUMMARY ADJUDICATION OF AFFIRMATIVE DEFENSE 

FILED BY REBECCA FORKEY  

* TENTATIVE RULING: * 

 

Off-calendar.  The case has settled. 

 

 

 

 4.  TIME:  9:00   CASE#: MSC14-00959 

CASE NAME: NGUYEN  vs.  ROTH 

HEARING ON MOTION FOR AN ORDER TO COMPEL DISCOVERY RESPONSES 

FILED BY TAM NGUYEN 

* TENTATIVE RULING: * 

 

Plaintiff’s motion to compel is granted.  All objections are ordered waived pursuant to 

CCP §§ 2023.030(a) and 2030.290(c). 

 

Defendant shall respond within 10 days of the date of this order. 

 

Sanction of $400 is imposed and stayed for 10 days.  If Defendant responds, the monetary 

sanction will be waived. 
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 5.  TIME:  9:00   CASE#: MSC14-01990 

CASE NAME: PEBBLES MILLER  vs.  KAISER FOUNDATION 

HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 

FILED BY WILLOW PASS HEALTH CARE CENTER 

* TENTATIVE RULING: * 

 

Motion for determination of good faith settlement is granted. 

 

The Court finds that the settlement is appropriate under CCP §§ 877 and 877.6.  

 

The proposed order will be signed. 

 

 

  

 6.  TIME:  9:00   CASE#: MSC15-00059 

CASE NAME: ANDRADE  vs.  JSS RESTAURANT 

HEARING ON MOTION FOR ORDER THAT DEFENDANT PRODUCE RECORDS 

FILED BY BEA M. ANDRADE 

* TENTATIVE RULING: * 

 

The Court orders that Defendant respond to Special Interrogatory no. 13 within 20 days of 

the issuance of this order.  The answer does not compromise private and proprietary 

information and will aid in the timely and orderly conduct of discovery regarding Defendant’s 

financial condition if ordered in the future. 

 

Defendant’s objection regarding timeliness is overruled.  Given the nature of the subject 

matter requested, and its relationship to the issue of punitive damages, the Court believes 

there is substantial compliance in requesting relief in a timely manner, especially given the 

continuance of the trial date. 

 

As to Special Interrogatory no. 12, Defendant shall collect the following documents for the 

years 2014 to present within the next 30 days and certify to the Court and plaintiff that they 

have been either collected and able to be made readily available to Defendant if the Court 

so orders or that no such records exist.  The documents: 

 

1. Profit and Loss statements; 

2. Balance sheets; 

3. Tax returns; 

4. Income statements; 

5. Business and banking accounts. 

 

This Court, not being Judge Spanos, does not intend to revisit another Judge’s decision 

regarding the extension of discovery. 
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 7.  TIME:  9:00   CASE#: MSC15-00242 

CASE NAME: TAN  vs.  LEISURE SPORTS, INC. 

HEARING ON MOTION TO REIMBURSE PLAINTIFF FOR MEDIATION EXPENSE 

FILED BY JUSTIN TAN 

* TENTATIVE RULING: * 

 

The motion for reimbursement for mediation fees is granted. 

 

Defendant Leisure Sports will reimburse Plaintiff in the amount of $1,500 within 30 days of 

today’s date. 

 

Sanctions are awarded in the amount of $1,560 as and for attorney fees and costs for 

non-compliance with California Rule of Court 2.30(b), Contra Costa County Rule 3.201(e), 

and CCP § 128.5.  Leisure Sports shall pay said amount to Plaintiff and/or Plaintiff’s counsel 

within 30 days of today’s date. 

 

 

  

 8.  TIME:  9:00   CASE#: MSC15-00997 

CASE NAME: SOUTHPORT LAND  vs.  TOUMAZOS 

HEARING ON MOTION FOR PRELIMINARY INJUNCTION 

FILED BY SOUTHPORT LAND AND COMMERCIAL COMPANY 

* TENTATIVE RULING: * 

 

  Plaintiff Southport Land and Commercial Company’s motion for a preliminary 

injunction is denied.  This ruling is without prejudice to a renewal of the motion on proof of 

changed circumstances.   

 

 A preliminary injunction is issued to preserve the status quo pending a decision on 

the merits.  See Continental Baking Co. v. Katz (1968) 68 Cal.2d 512, 528; Take Me Home 

Rescue v. Luri (2012) 208 Cal.App.4th 1342, 1352-1353; Prigmore v. City of Redding (2012) 

211 Cal.App.4th 1322, 1351.  In deciding whether to issue a preliminary injunction, the court 

must balance the respective equities of the parties and conclude that, pending a trial on the 

merits, the responding party should or should not be restrained from exercising a claimed 

right.  See Robbins, supra, 38 Cal.3d at 206; Continental Baking, supra, 68 Cal.2d at 528; 

Take Me Home Rescue, supra, 208 Cal.App.4th at 1352-1353.  The court ordinarily balances 

these equities by examining two factors:  (1) whether there is a reasonable probability that 

the Plaintiff will prevail at trial, and (2) whether the denial of the injunction would cause 

Plaintiff more harm than the Defendant would suffer if the injunction were granted.  See 

Robbins, supra, 38 Cal.3d at 206.   

 

PROBABILITY OF PREVAILING ON THE MERITS 

 

 There is a reasonable probability that Plaintiff will prevail on the merits.  While 

Defendant minimizes the damage to the walls and the noxious odor sometimes created by 

the rotting garbage in the dumpsters, it is undisputed that the dumpsters are creating some 

harm to Plaintiff.  Whether that harm is minimal or major is disputed.   
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 Defendant raises the defenses of prescription and adverse possession.  Ordinarily, 

long continued use of property may ripen into a prescriptive right to continue the use.  

However, Plaintiff points out that no lapse of time will legitimize a nuisance that is a public 

nuisance.  See Civil Code Sections 3480, 3490; Zack’s, Inc. v. Sausalito (2008) 165 

Cal.App.4th 1163, 1191.  Here, Plaintiff is asserting that the obnoxious odors are both a 

public nuisance and a private nuisance because the odors from the garbage both seep into 

the buildings through the air vents located at the bottom of the building right next to the 

dumpsters and into the air, affecting the public passing by the alley.  See Fisher Decl., 

Exhibits C and D (pictures of air vents).  That general rule has also been expanded to claims 

of prescriptive rights.  In City of Turlock v. Bristow (1930) 103 Cal.App. 750, the court held:  

“Neither prescriptive rights, laches nor the statute of limitations is a defense against the 

maintenance of a public nuisance.”  Id. at 756.  See also Wade v. Campbell (1962) 200 

Cal.App.2d 54, 60-61.  

 

 Defendant disputes that there is any “particular” or “significant” injury to Plaintiff.  A 

private individual may not seek to abate a public nuisance unless that individual has 

sustained particular and significant injury from the nuisance which is different from that 

suffered by the general public.  See Pacific Homeowners’ Assn v. Wesley Palms Retirement 

Community (1986) 178 Cal.App.3d 1147, 1152-1153.  Defendant contends that Plaintiff has 

admitted the properties are vacant, so Plaintiff does not smell the rotting garbage inside the 

buildings.   

 

 However, Plaintiff points out that it purchased the buildings to lease them, and 

Plaintiff would have to disclose to any prospective tenant the smell of rotting garbage, which 

is periodically detected inside the buildings due to the fact that the dumpsters are next to 

the air vents into the building.  Plaintiff also alleges in its FAC that it intends on converting 

630 Court Street into a restaurant with outdoor seating and specifically wants to attract food 

service tenants to the 610 building.  The dumpsters and their often noxious odor will 

undoubtedly have a major impact on those plans.   

 

 More importantly, there can be no prescription or adverse possession because 

Plaintiff purchased the properties (with the air rights easement) from the City of Martinez, 

which had purchased it from the County.  See RJN, Exhibits 1-3.  Prescription may not be 

obtained against a public entity pursuant to the express terms of Civil Code Section 1007.    

 

 Accordingly, any prescriptive or adverse possession period could only commence 

when the property was acquired by Plaintiff, a private owner, on June 15, 2012.  The Code 

of Civil Procedure requires 5 years of possession to constitute prescription and adverse 

possession.  See CCP Section 321.  There has only been 3 years of possession.   

 

BALANCE OF HARMS 

 

 The balance of harms, however, clearly tips towards Defendant.  First, the point of a 

preliminary injunction is to preserve the status quo until the time of trial.  It has been the 

status quo since Defendants purchased their properties in 1993 to use the alley for garbage 

disposal for the restaurants that have occupied Defendants’ property since that time.  

Plaintiff was aware of the dumpsters in the alley when it purchased the two buildings and 

obtained the air easement.   Plaintiff has tolerated the dumpsters in the alley for more than 

3 years.  Whatever economic harm Plaintiff may suffer in not being able to develop its 
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property the way it wishes or rent it at the rate it wishes, the harm is still future harm, not 

imminent harm.  The only imminent harm is the very minor scrapes on the walls caused by 

the removing and replacing of the dumpsters and the lifting of the plastic lids.  This harm 

is small.   

 

 The harm to Defendant is large.  The three restaurants would not have a location to 

store their trash, which would undoubtedly place a huge hardship and expense on them for 

daily off-site removal of their waste.  See Declaration of Shuling Lin (“Lin Decl.”), paragraph 

8.  This, in turn, would affect the Defendants/owners of the property, as they would likely 

lose their existing tenants and would not be able to lease to new food service providers 

without a cost-effective way of disposing of their waste.   

 

 Plaintiff speculates that there are options in lieu of off-site removal of waste:  put the 

dumpsters in Café Katie’s fenced off courtyard or “put the dumpsters in a room with a large 

door that opens into the alley.”  See Fisher Decl., paragraph 6.  However, these options are 

speculative, and it is unclear if even workable. 

 

 The parties submitted additional briefing on the issue of the balance of the harms.  

The briefing does not change the court’s original opinion on this issue.  Since the original 

briefing, the two restaurants have arranged for twice a week pickup of garbage from a 

single receptacle, which should alleviate the noxious odor concern. If not, perhaps more 

frequent collection would.  The building damage concern remains.  However, it might be 

addressed by adding padding to the handle or lid of the waste receptacle or to the wall, or 

by use of receptacles with plastic tops, assuming the same are available.  The court is not 

ordering the opposing defendants to take such measures, but is encouraging them to do so, 

which is in their interests in any event, in order to minimize any potential liability they may 

have. 

 

INDISPENSABLE PARTY 

 

 Defendant argues Plaintiff has not named the correct owners of the buildings, 

namely, the individuals in their capacity as Trustees of the Trust.  See CCP Section 389.  

Defendants are only named individually, and the alley is contained in the Trust.  

 

 Plaintiff agrees to name the Trustees in a substitution of true names for the “Does” in 

the litigation.  This will correct the problem. 

 

REQUEST FOR JUDICIAL NOTICE 

 

 Plaintiff’s request for judicial notice of Exhibits 1-3 is granted.  See Evid. Code 

Section 452(c) 

 

EVIDENTIARY OBJECTIONS 

 

 Defendant’s evidentiary objections are ruled on as follows: 

 

The First Amended Complaint (“FAC”) 
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 All objections to the FAC are overruled.  A plaintiff may rely on a verified Complaint 

to support an application for a preliminary injunction.  See CCP Section 527; Continental 

Baking Co. v. Katz (1968) 68 Cal.2d 512, 532.  Allowing evidentiary objections would 

swallow this rule.  

Declaration of David Fischer  

 

 Fischer Decl., paragraph 1, page 1, lines 24-26.:  Overruled 

 Fischer Decl., paragraph 2, page 1, line 27 to page 2, lines 1-5:  Overruled 

 Fischer Decl., paragraph 3, page 2, lines 6-14:  Overruled 

 Fischer Decl., paragraph 4, page 2, lines 15-21:  Overruled 

 Fischer Decl., paragraph 4, page 2, lines 21-27:  Sustained – personal knowledge; 

foundation 

 Fischer Decl., paragraph 5, page 3, lines 1-7:  Sustained – authentication 

 Fischer Decl., paragraph 6, page 3, lines 8-15:  Overruled 

 Fischer Decl., paragraph 7, page 3, lines 16-18:  Sustained – foundation 

 Fischer Decl., paragraph 9, lines 26-27:  Overruled 

 

Declaration of Paul Craig 

 

 Craig Decl., paragraph 1, page 1, line 27 to page 2, lines 1-5:  Overruled 

 Craig Decl., paragraph 2, page 2, lines 6-7:  Overruled 

 

Declaration of Virgil Chavez 

 

 Chavez Decl., paragraph 3, page 2, lines 6-8:  Overruled 

 Chavez Decl., paragraph 5, page 2, lines 15-24:  Overruled 

 Chavez Decl., paragraph 6, page 2, line 27:  Overruled 

 Chavez Decl., paragraph 6, page 3, lines 1-2:  Overruled 

 Chavez Decl., paragraph 8, page 3, lines 6-12:  Overruled 

 Chavez Decl., paragraph 9, page 3, lines 14-15:  Overruled 

 

Declaration of Signe Curtis 

 

 Curtis Decl., paragraph 2, page 1, line 27 to page 2, lines 1-2:  Overruled 

 Curtis Decl., paragraph 2, page 2, lines 4-5:  Overruled 

 Curtis Decl., paragraph 2, page 2, lines 5-6:  Overruled 

 Curtis Decl., paragraph 2, page 2, lines 6-7:  Overruled 

 Curtis Decl., paragraph 2, page 2, lines 11-12:  Overruled 

 Curtis Decl., paragraph 2, page 2, lines 12-13:  Overruled 

 Curtis Decl., paragraph 3, page 2, lines 14-15:  Overruled 

 

 Plaintiff’s evidentiary objections are ruled on as follows: 

 

Declaration of Kevi Toumazos (“Kevi Decl.”) 

 

 Kevi Decl., page 3, paragraph 7, lines 23-25:  Sustained – personal knowledge; 

foundation 

 Kevi Decl., page 3, paragraph 7, lines 25-27:  Overruled 

 Kevi Decl., page 4, paragraph 7, lines 2-4:  Sustained – speculation 
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 Kevi Decl., page 4, paragraph 8, lines 5-8:  Overruled 

 Kevi Decl., page 4, paragraph 8, lines 11-15:  Sustained – speculation 

 Kevi Decl., page 4, paragraph 9, line 16:  Sustained – personal knowledge 

 Kevi Decl., page 5, paragraph 10, line 3:  Sustained – personal knowledge 

 Kevi Decl., page 5, paragraph 12, lines 10-11:  Sustained – personal knowledge 

 Kevi Decl., page 5, paragraph 12, lines 13-16:  Overruled 

 Kevi Decl., page 6, paragraph 16, lines 7-8:  Sustained –legal conclusion 

Declaration of Shuling Lin 

  

 Lin Decl., page 2, paragraph 3, lines 5-6:  Overruled 

 Lin Decl., page 2, paragraph 4, lines 10-11:  Overruled 

 Lin Decl., page 3, paragraph 8, lines 1-4:  Overruled 

 Lin Decl., page 4, paragraph 14, lines 2-5: Sustained – personal knowledge; hearsay 

 

Declaration of Stanley Toumazos (“Stanley Decl.”) 

 

 Stanley Decl., page 3, paragraph 7, lines 25-27:  Sustained – personal knowledge 

 Stanley Decl., page 3, paragraph 7, line 27 to page 4, lines 1-2:  Overruled 

 Stanley Decl., page 4, paragraph 7, lines 2-4:  Overruled 

 Stanley Decl., page 4, paragraph 8, lines 5-8:  Overruled 

 Stanley Decl., page 4, paragraph 8, lines 8-11:  Overruled Stanley Decl., page 4, 

paragraph 8, lines 11-16:  Sustained – speculation  

 Stanley Decl., page 5, paragraph 10, lines 4-6:  Overruled 

 Stanley Decl., page 5, paragraph 12, line 11:  Overruled 

 Stanley Decl., page 5, paragraph 12, lines 17-19:  Overruled 

 Stanley Decl., page 5, paragraph 13, lines 20-22:  Overruled 

 Stanley Decl., page 5, paragraph 13, lines 22-23:  Overruled 

 Stanley Decl., page 6, paragraph 15, lines 5-8:  Overruled 

 Stanley Decl., page 6, paragraph 16, lines 11-12:  Sustained – legal conclusion 

 Stanley Decl., page 6, paragraph 16, lines 12-16:  Sustained – relevance 

 Stanley Decl., page 6, paragraph 17, lines 19-23:  Overrule 

 Stanley Decl., page 6, paragraph 17, lines 23-25:  Sustained –speculation 

 Stanley Decl., page 6, paragraph 18, lines 26 to page 7, lines 1-2:  Overruled 

 Stanley Decl., page 7, paragraph 18, lines 4-7:  Sustained – argument 

 Stanley Decl., page 7, paragraph 19, lines 8-12:  Sustained – speculation 

 

 

  

 9.  TIME:  9:00   CASE#: MSC15-00997 

CASE NAME: SOUTHPORT LAND  vs.  TOUMAZOS 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

The parties shall appear.  If the tentative ruling set forth in Line 8 is not contested, 

an appearance by CourtCall is acceptable. 
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10.  TIME:  9:00   CASE#: MSC15-01142 

CASE NAME: FAGORALA  vs.  ALVERNAZ 

HEARING ON MOTION TO SET ASIDE TENTATIVE ORDER AND ANY JUDGMENT 

FILED BY ADE O. FAGORALA 

* TENTATIVE RULING: * 

 

Before the Court is a motion to set aside tentative order and any judgment (“Motion to Set 

Aside”) filed by Plaintiff Ade O. Fagorala (“Plaintiff”). The Motion to Set Aside is opposed by 

Defendant Nationstar Mortgage LLC (“Defendant” or “Nationstar”). 

On April 29, 2016 this Court denied Plaintiff’s motion for declaratory relief and injunctive 

relief. Plaintiff moves pursuant to California Code of Civil Procedure section 473(b) to set 

aside that order. Plaintiff avers that (1) he inadvertently omitted citation to Cal. Code Civ 

Proc. § 1060 in his motion; and that (2) he was not in default when Nationstar returned his 

mortgage payment check. 

The Court has read the Motion carefully, and understands that Plaintiff is challenging the 

results of the prior proceeding on his motion for declaratory and injunctive relief. As a 

consequence, the Court treats the Motion to Set Aside as a Motion for Reconsideration of the 

prior orders, under Cal. Code Civ. Proc. § 1008. 

With respect to the Plaintiffs motion, the Court may not entertain a Motion for 

Reconsideration absent a showing of new or different facts, law, or circumstances. Cal. Code 

Civ. Proc. § 1008(e); Le Francois v. Goel (2005) 35 Cal.4th 1094, 1101-04 (provisions of 

Cal. Code Civ. Proc. § 1008 are jurisdictional in relation to a party’s motion). 

None of Plaintiff’s enumerated arguments identify any new fact, law, or circumstance that 

would permit the Court to reconsider its prior orders. As a consequence, the Court is without 

jurisdiction to hear the Motion, and it is therefore denied. 

 

  

11.  TIME:  9:00   CASE#: MSC15-01142 

CASE NAME: FAGORALA  vs.  ALVERNAZ 

HEARING ON MOTION TO RECONSIDER TENTATIVE ORDER AND ANY JUDGMENT 

FILED BY ADE O. FAGORALA 

* TENTATIVE RULING: * 

 

Before the Court is a motion to reconsider tentative order and any judgment (“Motion to 

Reconsider”) filed by Plaintiff Ade O. Fagorala (“Plaintiff”). The Motion to Reconsider is 

opposed by Defendant Nationstar Mortgage LLC (“Nationstar”) and Defendants Alvernaz 

Enterprises, LLC and Alvernaz Partners, LLC (collectively, “Alvernaz”). Defendants also seek 

sanctions pursuant to California Code of Civil Procedure 128.5. 

The Motion avers several things: (1) that res judicata and collateral estoppel do not apply to 

the allegations of civil rights violations and discrimination in the First Amended Complaint; 

(2) that 2283 Willow Avenue, Pittsburg CA was not included in any of the prior actions; (3) 

that none of the other cases addressed the issue of whether Alvernaz was a bona fide 
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purchaser for value; (4) that Plaintiff filed an opposition to parts of Defendants’ request for 

judicial notice; and (5) that Nationstar “has no deed for 2283 Willow Avenue, Pittsburg, CA.” 

Procedural History 

On June 10, this Court sustained Nationstar and Alvernaz’s demurrers to this action without 

leave to amend. At the same time, it granted both Defendants Requests for Judicial notice, 

which Plaintiff opposed. On June 16 this Court Granted Nationstar’s Motion to have Plaintiff 

declared a vexatious litigant. 

Motion to Reconsider 

Plaintiff moves pursuant to California Code of Civil Procedure section 473(b) for 

reconsideration of this Court’s June 10, 2016 orders sustaining the demurrers of Nationstar 

and Alvernaz to the Verified First Amended Complaint. The Court has read the Motion 

carefully, and understands that Plaintiff is challenging the results of prior proceedings, as set 

forth above. As a consequence, the Court treats the Motion as a Motion for Reconsideration 

of the prior orders, under Cal. Code Civ. Proc. § 1008. 

With respect to the Plaintiffs motion, the Court may not entertain a Motion for 

Reconsideration absent a showing of new or different facts, law, or circumstances. Cal. Code 

Civ. Proc. § 1008(e); Le Francois v. Goel (2005) 35 Cal.4th 1094, 1101-04 (provisions of 

Cal. Code Civ. Proc. § 1008 are jurisdictional in relation to a party’s motion). 

None of Plaintiff’s enumerated arguments identify any new fact, law, or circumstance that 

would permit the Court to reconsider its prior orders. Furthermore, several of Plaintiffs 

averments are factually incorrect: for example, Alvernaz obtained a judgment in Unlawful 

Detainer case Number PS15-0698, which specifies the address of the subject property as 

2285 Willow Avenue. [Alvernaz’s Request for Judicial Notice in Support of its Demurrer to 

Plaintiff’s First Amended Complaint (“RJN”), Ex M.] The Complaint and Answer in that action 

determined the right of Alvernaz to title and possession of the property. [RJN, Exs N,O.] 

With regard to Plaintiff’s claims regarding a separate property with the address of 2283 

Willow Ave, Alvernaz obtained a judgment for possession of the addition in Unlawful 

Detainer action PS15-1066. [RJN, Ex P, Q.] The judgment for possession in this Unlawful 

Detainer was entered after a hearing on a motion for judgment on the pleadings, which 

raised the issue of the right of Alvernaz to title and possession of the property. On 

November 24, 2015, Cmmr. Richards entered Judgment. [RJN, Ex R.] 

As a consequence, the Court is without jurisdiction to hear the Motion, and it is therefore 

denied. 

Sanctions 

Both Defendants contend that they are entitled to sanctions under California Code of Civil 

Procedure 128.5. The Court finds in its discretion that the imposition of sanctions is not 

warranted here. See Summers v. City of Cathedral City (1990) 225 Cal.App.3d 1047, 1071 

(sanctions under Cal. Code Civ. Proc. § 128.5 requires a subjective inquiry into whether 

there was bad faith). The requests for sanctions are denied. 
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12.  TIME:  9:00   CASE#: MSC15-01142 

CASE NAME: FAGORALA  vs.  ALVERNAZ 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

The parties shall appear. 

 

 

  

13.  TIME:  9:00   CASE#: MSC15-01569 

CASE NAME: BANK OF AMERICA  vs.  WOODRUFF 

HEARING ON MOTION TO EXPUNGE NOTICE OF PENDENCY OF ACTION 

FILED BY KEVIN P. WOODRUFF 

* TENTATIVE RULING: * 

 

Unopposed motion granted. 

 

 

  

14.  TIME:  9:00   CASE#: MSC15-01622 

CASE NAME: FRANCINE MCMAHON  vs.  JEFF HENDRICK 

HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended COMPLAINT 

FILED BY FRANCINE MCMAHON 

* TENTATIVE RULING: * 

 

Motion to File Second Amended Complaint is granted.  There has been no objection filed. 

Parties may appear by Court Call for the CMC. 

 

 

  

15.  TIME:  9:00   CASE#: MSC15-01622 

CASE NAME: FRANCINE MCMAHON  vs.  JEFF HENDRICK 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

Parties may appear by CourtCall for the CMC. 

 

 

  

16.  TIME:  9:00   CASE#: MSC15-01739 

CASE NAME: RSR DEVELOPMENT CO.  vs.  SALLY HUA 

HEARING ON DEMURRER TO 1st Amended CROSS COMPLAINT of HUA 

FILED BY RSR DEVELOPMENT COMPANY 

* TENTATIVE RULING: * 

 

Vacated. 
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17.  TIME:  9:00   CASE#: MSC15-01739 

CASE NAME: RSR DEVELOPMENT CO.  vs.  SALLY HUA 

HEARING ON MOTION FOR SUMMARY JUDGMENT SUMMARY ADJUDICATION 

FILED BY RAVI REDDY 

* TENTATIVE RULING: * 

 

 In plaintiff’s reply memorandum, plaintiff limited his motion for summary 

adjudication to the Sixth Cause of Action for defamation, and the Ninth Cause of Action for 

the foreclosure of a mechanic’s lien.  The motion, so limited, is denied.  

 

 A. Evidentiary Matters. 

 

 Plaintiff’s request for judicial notice is denied, and defendants’ evidentiary objections 

are sustained.  The Court has considered plaintiff’s complaint and defendants’ answers, but 

only insofar as they frame the issues to be decided in this motion.  (See generally, Bostrom 

v. County of San Bernardino (1995) 35 Cal.App.4th 1654, 1663 [summary judgment cannot 

be granted or denied based on issues outside the scope of the pleadings].  Compare, Salma 

v. Capon (2008) 161 Cal.App.4th 1275, 1290 [“[v]erified pleadings may not be used to 

support or oppose summary judgment motions because the statute expressly restricts the 

types of evidence that can be used and does not include verified allegations”].) 

 

 The Court has not considered the declaration of Peter Eva filed on August 16, 2016.  

That declaration was not timely filed with plaintiff’s opening papers, and is not indexed in 

plaintiff’s separate statement.  

 

 B. The Sixth Cause of Action (Defamation). 

 

  1. The Hua Defendants. 

 

 Issue No. 6, as set forth at page 15 of plaintiff’s separate statement, reads as 

follows: “Defendants John Tse and CCC Property Management Co. defamed Plaintiff by 

making slanderous statements to third parties.”  Issue No. 6 makes no reference to 

the Hua defendants, and accordingly, summary adjudication cannot be granted against the 

Hua defendants on the Sixth Cause of Action for defamation. 

 

  2. Defendants TSE and CCC. 

 

 In support of Issue No. 6, plaintiff cites only paragraph 5 of the Declaration of John 

Tse.  That paragraph describes only Mr. Tse’s concerns about the alleged contract between 

plaintiff and the Hua defendants: it has no relevance to the alleged acts of defamation.  

Accordingly, summary adjudication cannot be granted against defendants Tse and CCC on 

the Sixth Cause of Action for defamation. 

 

  3. Damages. 

 

 Plaintiff improperly seeks summary adjudication of liability, while leaving the amount 

of damages for later proof.  The Court may not grant summary adjudication of a cause of 

action for monetary damages when the issue of the amount of damages remains 

unresolved.  (Department of Industrial Relations v. UI Video Stores, Inc. (1997) 55 
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Cal.App.4th 1084, 1097.)  This aspect of the Court’s ruling applies to both the Hua 

defendants and the Tse defendants. 

 

 C. The Ninth Cause of Action (Mechanic’s Lien). 

 

 The Ninth Cause of Action for the foreclosure of a mechanic’s lien is stated against 

the Hua defendants only.  Defendants Tse and CCC are not named in this cause of action.  

Plaintiff’s motion for summary adjudication of this cause of action is denied on each of the 

following fully independent grounds. 

 

 First, plaintiff’s motion is not supported by competent evidence.  (See, plaintiff’s 

Separate Statement, filed on 5-12-16, page 16, Issue No. 7.)  Paragraph 42 of plaintiff’s 

opening declaration, two brief sentences, consists entirely of cryptic and impermissible legal 

conclusions; plaintiff’s Exhibit “E” is unauthenticated; and plaintiff improperly relies on 

paragraph 60 of his own complaint as evidence. 

 

 Second, even if plaintiff’s evidence were competent, it does not support key 

allegations of the Ninth Cause of Action, including the formation of a contract on April 7, 

2014.  (See, Complaint, ¶ 116.) 

 

 Third, plaintiff fails to meaningfully address the Hua defendants’ argument that the 

alleged written contract does not comply with the notice requirement applicable to 

mechanic’s liens.  (See, Bus. & Prof. Code, § 7159, subd. (e)(4).) 

 

 Finally, the Hua defendants have raised triable issues as to the nature of 

the parties’ agreement, and plaintiff’s alleged breaches of the agreement, that would negate 

plaintiff’s right to enforce a mechanic’s lien in the amount stated.  (Hua Dec., filed on 

8-19-16, passim.) 

 

 

  

18.  TIME:  9:00   CASE#: MSC15-01739 

CASE NAME: RSR DEVELOPMENT CO.  vs.  SALLY HUA 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

Appearances required.  If there is no opposition to the tentative ruling on Line 17, 

the appearances may be by CourtCall. 
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19.  TIME:  9:00   CASE#: MSC15-01859 

CASE NAME: NICHOLS  vs.  WALSH 

HEARING ON MOTION TO COMPEL DISCOVERY (FORM INTERROGATORIES) 

FILED BY RYAN WALSH, PETER MICHNO 

* TENTATIVE RULING: * 

 

In the absence of any objections to the requested orders, the Court grants Defendant’s 

motions to compel answer to special interrogatories set no. 1, form interrogatories set 

no. 1, and for inspection and production of documents set no. 1.  

 

All objections are deemed waived.  Responses and documents shall be provided no later 

than 30 days from the date of service of the orders issued today. 

 

 

  

20.  TIME:  9:00   CASE#: MSC15-01859 

CASE NAME: NICHOLS  vs.  WALSH 

HEARING ON MOTION TO COMPEL DISCOVERY (PRODUCTION OF DOCS.) 

FILED BY RYAN WALSH, PETER MICHNO 

* TENTATIVE RULING: * 

 

See Line 19. 

 

 

  

21.  TIME:  9:00   CASE#: MSC15-01859 

CASE NAME: NICHOLS  vs.  WALSH 

HEARING ON MOTION TO COMPEL DISCOVERY (SPECIAL INTERROGATORIES) 

FILED BY RYAN WALSH, PETER MICHNO 

* TENTATIVE RULING: * 

 

See Line 19. 

 

 

  

22.  TIME:  9:00   CASE#: MSC15-01900 

CASE NAME: JITODAI  vs.  CITIMORTGAGE 

HEARING ON DEMURRER TO 1st Amended COMPLAINT of JITODAI 

FILED BY CLEAR RECON CORP. 

* TENTATIVE RULING: * 

 

The hearing is dropped from calendar at the demurring defendant’s request, in accordance 

with a letter from defendant’s counsel dated August 31, 2016. 
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23.  TIME:  9:00   CASE#: MSC15-01900 

CASE NAME: JITODAI  vs.  CITIMORTGAGE 

HEARING ON DEMURRER TO 1st Amended COMPLAINT of JITODAI 

FILED BY CITIMORTGAGE, INC. 

* TENTATIVE RULING: * 

 

The hearing is continued by the Court to September 16, 2016, at 9:00 a.m., 

in Department 34. 

 

  

24.  TIME:  9:00   CASE#: MSC15-02222 

CASE NAME: PRINCE  vs.  AMCO INSURANCE 

HEARING ON DEMURRER TO 1st Amended COMPLAINT of PRINCE 

FILED BY AMCO INSURANCE COMPANY 

* TENTATIVE RULING: * 

 

The demurrer of defendant Amco Insurance Company to plaintiff’s First Amended 

Complaint (“FAC”) is SUSTAINED, with leave to amend.  CCP § 430.10 (e), (f).  Any 

amended complaint shall be filed and served on or before September 23, 2016.  Counsel are 

directed to review and comply with CCP § 430.41 regarding any future demurrers.  The 

basis for this ruling is as follows. 

 

 This case arises out of a fire loss that occurred on August 15, 2013.  Normally any 

action on an insurance policy for such a loss must be brought within 12 months after 

“inception of the loss.”  Ins. C. § 2071 (form policy).  With an exception not pertinent here, 

an action “on the policy” includes both suits for breach of contract and suits for first-party 

insurance bad faith.  See Velasquez v. Truck Ins. Exchange (1991) 1 Cal.App.4th at 712, 

719-721; Prieto v. State Farm Fire & Cas. Co. (1990) 225 Cal.App.3d 1188, 1195.  Here, 

plaintiff did not file suit until December 11, 2015, over two years after the loss. 

 

 Various things may toll an action on the policy.  For instance, the time to file suit is 

equitably tolled until the insurer formally denies the claim in writing.    Prudential-LMI Com. 

Ins. v. Superior Court (1990) 51 Cal.3d 674, 678.  Other forms of equitable tolling are also 

available.  See Elliano v. Assurance Co. of America (1970) 3 Cal.App.3d 446, 451; Vu v. 

Prudential Prop. & Cas. Ins. Co. (2001) 26 Cal.4th 1142, 1152 (misrepresentation of fact 

about whether the repair costs were less than the deductible).  However, a party whose 

complaint appears to be time barred on its fact must specifically plead the facts justifying 

tolling of the cause of action.  See Ateeq v. Najor (1993) 15 Cal.App.4th 1351, 1358; Bank 

of America National Trust & Savings Assn. v. Williams (1948) 89 Cal.App.2d 21, 25. 

 

 Here, the FAC fails adequately to plead why the statute of limitations should be 

tolled.  The complaint fails to allege whether various representations were oral or in writing 

(¶ 1, 4, 8, 29), when the representations were made (¶1, 4, 8, 9f, 29), in cases who made 

the representations (¶ 1, 8, 9f), when plaintiff was told or understood that coverage took 

effect, when defendant’s investigation of the loss began and ended, when and how 

defendant attempted to rescind, when defendant formally denied the claim in writing, when 

defendant breached the contract, and why plaintiff sued when he did rather than earlier.  (¶ 

16.)  Further, to the extent that any alleged estoppel to assert the statute of limitations is 

based on the allegations in the Fifth Cause of Action, such allegations are not incorporated 
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into the first two causes of action.  For all of these reasons, the demurrers to the First and 

Second Causes of Action, for bad faith and breach of contract, respectively, are SUSTAINED, 

with leave to amend. 

 

The demurrers to the Fifth Cause of Action, for fraud, are also SUSTAINED with leave 

to amend.  Fraud must be specifically pleaded.  Committee on Children’s Television, Inc. v. 

General Foods Corp. (1983) 35 Cal.3d 197, 216.  This means that “(1) general pleading of 

the legal conclusion of fraud is insufficient; and (2) every element of the cause of action for 

fraud must be alleged in full, factually and specifically, and the policy of liberal construction 

of pleading will not usually be invoked to sustain a pleading that is defective in any material 

respect.”   Wilhelm v. Pray (1986) 186 Cal.App.3d 1324, 1331.  “This particularity 

requirement necessitates pleading facts which 'show how, when, where, to whom, and by 

what means the representations were tendered.” Stansfield v. Starkey (1990) 220 

Cal.App.3d 59, 74.   

 

Further, “[t]he requirement of specificity in a fraud action against a corporation 

requires the plaintiff to allege the names of the persons who made the allegedly 

fraudulent  representations, their authority to speak, to whom they spoke, what they said or 

wrote, and when it was said or written.”   Tarmann v. State Farm Mut. Auto. Ins. Co. (1991) 

2 Cal.App.4th 153, 157. 

 

 The Fifth Cause of Action is not alleged with the required specificity.  Plaintiff should 

also bear in mind the difference between any fraud that induced him not to purchase other 

insurance coverage on time (fraud that damaged him by giving him an uncovered loss) 

versus fraud that induced him not to sue on time (fraud that tolls the statute of limitations 

or estops defendant from asserting the statute of limitations).  In amending, plaintiff should 

also be sure to plead the basis for any alleged duty to disclose. 

 

  

25.  TIME:  9:00   CASE#: MSC16-00430 

CASE NAME: REDDY  vs.  CCC PROPERTY 

CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

The parties shall appear.  If the tentative ruling set forth in Line 17 above is not contested, 

an appearance by CourtCall is acceptable. 

 

  

26.  TIME:  9:00   CASE#: MSC16-00440 

CASE NAME: SIDELLS  vs.  GUSSE 

HEARING ON MOTION TO STRIKE COSTS 

FILED BY MARGARET SIDELLS 

* TENTATIVE RULING: * 

 

The Motion to Strike Defendants’ Memorandum of Costs is granted.  There is no recognized 

authority for granting the requested relief. See Cal. Code Civ. Proc.  § 1032(a)(4). 
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27.  TIME:  9:00   CASE#: MSC16-01112 

CASE NAME: TRAVIS  vs.  METALFX 

HEARING ON MOTION TO TRANSFER ACTION AND FOR SANCTIONS 

FILED BY METALFX, INC., et al. 

* TENTATIVE RULING: * 

 

The Motion to Transfer and for Sanctions filed by defendants Metalfx, Inc., Advanced 

Manufacturing and Development, Inc., and Avista Corporation is denied.   All requests for 

awards of attorney’s fees are also denied. 

 

An action against a corporation may be brought in any of three places:  (1) where 

the contract is made or is to be performed, (2) where the obligation or liability arises, or the 

breach occurs; or (3) in the county where the principal place of business of the corporation 

is situated.  CCP § 395.5.  

 

The parties focus their briefing on the issue of whether a contract was formed when 

plaintiff sent an email confirmation from this County of defendant’s purchase orders or 

initiated shipment from this County versus when he delivered the goods FOB to Mendocino 

County.  (See Opening Brief at 3:5-9 and Opposition at 3:27-28.)  That is a complex issue, 

although the court believes plaintiff’s argument is ultimately more persuasive than 

defendants’.   See Braunstein v. Superior Court of Monterey County (1964) 225 Cal. App. 2d 

691 (“The place of making [a contract] is the place where the last act necessary for its 

validity was done”; that is not necessarily the place of acceptance of the goods); see 

generally 1 Witkin, Summary of California Law (10th Ed. 2005) Contracts, § 106, p. 148-

149; Davis v. Jacoby (1934) 1 Cal. 2d 370, 378-379; Patty v. Berryman (1949) 95 Cal. App. 

2d 159, 166-167. 

 

 Regardless of the outcome on that issue, however, a corporate defendant seeking a 

change of venue pursuant to Code of Civil Procedure section 396b has the burden of 

negating the propriety of venue on all possible grounds.  Anaheim Extrusion Co. v. Superior 

Court (1985) 170 Cal.App.3d 1201, 1203.  One possible basis for venue in this County 

concerns the place for defendants’ performance.  In a case like this, the pertinent issue is 

not where plaintiff was to deliver the goods, but where defendants were to make payment.  

American Extrusion, supra, 170 Cal.App.3d at 1203.  The purchase orders are silent 

regarding this, and defendant presents no evidence on it.  Thus, defendants have failed to 

carry their burden to negate all possible bases for venue in this County and the motion must 

be denied. 

 

Code of Civil Procedure section 396b (b) gives the court discretion to award costs 

and attorney’s fees to the party prevailing on a motion for change of venue.  The court does 

not find the conduct of either party here to warrant an award of costs and attorney’s fees.   

The resolution of the question about where the contract was formed was not obvious, and it 

is doubtful that further meeting and conferring would have avoided the need for a ruling 

from the court.  
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28.  TIME:  9:00   CASE#: MSL15-00440 

CASE NAME: CACH  vs.  TAYLOR 

HEARING ON MOTION TO SET ASIDE NOTICE OF CONDITIONAL SETTLEMENT 

FILED BY CACH, LLC 

* TENTATIVE RULING: * 

 

Plaintiff’s Motion to Set Aside Notice of Settlement is granted. 

 

 

  

29.  TIME:  9:00   CASE#: MSL15-00440 

CASE NAME: CACH  vs.  TAYLOR 

HEARING ON MOTION FOR ENTRY OF JUDGMENT 

FILED BY CACH, LLC 

* TENTATIVE RULING: * 

 

Plaintiff’s Motion for Entry of Judgment is granted.  Judgment in favor of Plaintiff is granted 

in the total amount of $2,158.06. 

 

 

  

30.  TIME:  9:00   CASE#: MSN16-1199 

CASE NAME: CLAIM OF LUCAS GUTIERREZ-MARAVI 

HEARING ON MINOR'S COMPROMISE 

* TENTATIVE RULING: * 

 

The guardian ad litem, as well as counsel, shall appear. 

 

  

31.  TIME: 10:00   CASE#: MSC14-00760 

CASE NAME: MARIA BUSTAMANTE  vs.  ALICE PONTI 

JURY TRIAL - LONG CAUSE / 5 DAY(S) 

* TENTATIVE RULING: * 

 

Parties may appear by Court Call.  The trial will be continued. 

 

  

32.  TIME: 10:00   CASE#: MSC16-00972 

CASE NAME: NAZZISI  vs.  PERRY 

HEARING ON PETITION TO COMPEL ARBITRATION 

FILED BY STEPHANIE J. NAZZISI 

* TENTATIVE RULING: * 

 

The Petition to Compel Arbitration and to Stay Proceedings is granted in the 

absence of objection. 
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33.  TIME: 9:01   CASE#: MSN15-1226 

CASE NAME: WOODALL vs. THE CITY OF LAFAYETTE 

HEARING ON PETITION FOR WRIT (SET BY THE COURT ON 4/15/16) 

* TENTATIVE RULING: * 

 

Petitioners Petition for Writ of Mandate is DENIED. The Court finds that the City of 

Lafayette City Council’s denial of Nancy and Michael Woodalls’ application for a Design 

Review Permit for the proposed residence (“the Project”) at 1126 Hilltop Drive (“the 
Property”) is supported by substantial evidence.  

In denying the permit in Resolution No. 2014-59 (AR 2811-2817), the City Council 

concluded that it could not make the affirmative findings as to Lafayette Municipal Code 
(“LMC”) § 6-275(d), 6-1905(b) and 6-1905(c).  

Findings Under LMC § 6-275(d)  

LMC § 6-275(d) requires a finding that “[g]eneral architectural considerations, including the 

character, scale, and quality of design, the architectural relationship with the site and other 

buildings . . . have been incorporated in order to ensure the compatibility of this 

development with its design concept and the character of adjacent buildings.”    

In Resolution 2014-59, the City Council found stated that the required findings could not be 

made “in regards to the character, scale, and compatibility of the proposed residence” and 

that the Project was “not compatible with the neighborhood.” (AR 2815 [Vol 11 Tab 92].)  

The Resolution stated that the Project was taller than most of the homes in the 

neighborhood “due to its steep roof pitches, which create a tall attic space, in combination 

with a second-story element.”  (Id.)  The findings went on to state that while “many 

architectural details have been incorporated to lessen the impacts of the height, these 

details do not fully mitigate the height of the proposed residence.”  (Id.)  The resolution 

described the “steep roof pitches, height, character and scale” as being “in high contrast 

with the existing neighborhood and detract from the established character of the proposed 

residence.”  (Id.)  The resolution also noted that the proposed landscaping “will not 

adequately mitigate the impacts of a residence that is out of scale and incompatible with the 

existing neighborhood.”  (Id.)   The Resolution also states “The organization of the interior 

living spaces in the proposed residence are atypical of the neighborhood and do not have 

the same relationship to the street as the other residences in the neighborhood.  (Id.)   

Findings Under LMC § 6-1905(b) and (c) 

LMC § 6-1905(b) requires an affirmative finding that “[t]he structure is so designed that it 

will appear compatible with the scale and style of the existing neighborhood and will not 

significantly detract from the established character of the neighborhood.”  LMC § 6-1905(c) 

requires a finding that “[t]he structure is so designed that it does not appear too tall or 

massive in relation to surrounding topography or topography when viewed from off-site.”   

In its discussion of LMC § 6-1905, Resolution 2014-59 repeats some of the same findings as 

those under LMC § 2-675(d).  The Resolution states that findings could not be made 

pursuant to § 6-1905(b) and §6-1905 (c) (AR 2816.)  The Resolution also stated that the 

mitigation efforts had been inadequate: “while the applicants have lessened the height 

slightly through the process, they have not decreased it enough to mitigate the visual 

impact and views of the home from neighboring properties and Hastings Court.” (AR 2816.)   



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   34 
HEARING DATE:   09/02/16 

 
 

- 20 - 

The Resolution goes on to describe the Project as “unnecessarily tall” with a height and 

mass that “unreasonably reduce the views of the adjacent properties.”  (Id.)   

Standard of Review.   

Both parties agree that the applicable standard of review for this adjudicatory design review 

process is administrative mandamus under Code of Civil Procedure section 1094.5.  

Consequently, this Court’s role is to determine whether the City Council’s findings were 

based on substantial evidence in light of the entire administrative record.  (Saad v. City of 

Berkeley (1994) 24 Cal.App.4th 1206, 1221.)  The court of appeal has held in other land use 

decisions that the opinions of neighbors and impressions of board members based upon 

personal observations constitute substantial evidence.  (Desmond, 21 Cal.App.4th at 335; 
Harris v. City of Costa Mesa (1994) 25 Cal.App.4th 963, 973) 

 Section 1094.5 is highly deferential, and a petitioner must “affirmatively show there is no 

substantial evidence in the record to support the findings of the agency.”  (Center for 

Biological Diversity v. Dept. of Forestry & Fire Protection (2014) 232 Cal.App.4th 931, 938.)  

It is “presumed that the findings and actions of the administrative agency were supported 

by substantial evidence.”  (Desmond v. County of Contra Costa (1993) 21 Cal.App.4th 330, 

335.)  A court “may not reweigh the evidence, and is bound to consider the facts in the light 

most favorable to the administrative decision, giving that decision every reasonable 

inference and resolving all conflicts in the decision's favor.”  (Amerco Real Estate Co. v. City 

of West Sacramento (2014) 224 Cal. App. 4th 778, 786.)   Consequently, “unless the 

findings are so lacking in evidentiary support as to render them unreasonable, the courts 

must uphold the findings.”   (Jamieson v. City Council of the City of Carpinteria (2012) 204 
Cal. App. 4th 755, 763 (citation omitted).)   

Here, substantial evidence exists to support the City Council’s inability to make affirmative 

findings under LMC §§ 6-275(d), 6-1905(b), and 6-1905(c).   

Substantial Evidence that the Project is Not Compatible with the Existing 
Neighborhood.  

Substantial evidence exists to support the conclusion that the size and style of the Project 

would be incompatible with the existing neighborhood. The City Council found that the 

Project’s size, style, and steep roof pitch made the Project incompatible with the existing 

neighborhood.  [AR 2815-2816 [Vol 11 Tab 92].)  There is evidence in the administrative 

record that the Project would be very different from many, if not all, of the existing houses 

in the neighborhood, which is comprised primarily of one-story residences; only two two-

story homes exist within a 300-foot radius of the Project.   (AR 111 [Vol 1 Tab 13], AR 286 

[Vol 1 Tab 14].  The Project is a two-story English Tudor style house that would be 

approximately 5,621 square feet and a maximum roof height of 28 feet and 10 inches.  

(POB 2:1-16.)  Further, the Project is larger than most of the houses in the neighborhood: 

the average height of the houses in the neighborhood is 14 feet; the average height of the 

two-story houses is 21 feet, and the average square footage of the homes in the 

neighborhood was 2,760 square feet, much less than the Project’s proposed square footage 
of 5,592 square feet.  (AR 290 [Vol 1 Tab 14].)   

In addition, the administrative record also includes copious commentary from residents in 

the neighborhood on this subject, and these comments constitute substantial evidence.  

(Desmond v. County of Contra Costa (1993) 21 Cal.App.4th 330, 335; Harris v. City of Costa 
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Mesa (1994) 25 Cal.App.4th 963, 973.)   Many of the comments were negative.  There were 

letters and e-mails generally objecting to the size and style of the house (AR 80 [Vol 1 Tab 

10] (house will be “substantially larger, more massive and higher than other houses in its 

immediate vicinity”, will be “more than twice the size of adjacent homes”); see also AR 587 

[Vol 2 Tab 24]; AR 625 [Vol 3 Tab 28]; AR 626-27 [Vol 3 Tab 29]; AR 711 [Vol 3 Tab 32].)  

In addition, many there were many comments from neighbors objecting to the size and 

style of the house at public hearings.  (See, e.g., AR 288-291 [Vol 1 Tab 14]; AR 412-415 

[Vol 2 Tab 11]; AR 825-829 [Vol 3 Tab 33]; AR 835-849 [Vol 3 Tab 34]; AR 972-976 [Vol 4 
Tab 38]; see generally Vol 4 Tabs 45 and 46; Vol 7 Tabs 61 and 65; Vol 8 Tabs 71, 75-76.) 

Also in the administrative record are numerous personal impressions of City Commissioners, 

City Councilmembers, and City staff.  These comments constitute substantial evidence.  
(Desmond, 21 Cal.App.4th at 335.)   

Mayor Tatzin commented that it was the combination of the Project’s size and roof pitch that 

was problematic: “as he looked at the other houses in the neighborhood, some have similar 

roof pitches but they are one-story homes and you can see two-story homes but they have 

much less of a roof pitch.  To him, the combination was a step too far.”  (AR 1315 [Vol 5 
Tab 52].)   

Commissioner Ateljevich stated that he felt that the house detracted from the character of 

the neighborhood: “it has to be a style that is compatible at least with ranch styles.  The 

neighborhood homes are all low homes and the proposed house is also larger than any 

house in this neighborhood.”  (AR 976 [Vol 4 Tab 38].)  Commissioner Chong stated that 

when he drove up to Hastings Court, “he observed that the eight-foot roof/attic space will 

stick way up above Hastings Court and again commented that it is totally unnecessary.”  

(AR 599 [Vol 3 Tab 25].)  Councilmember Anderson visited the site “and was shocked by the 

height of the story poles. . .  He said he was really surprised at how high the ridgeline was 

going to be on the second story.”  (AR 1312 [Vol 5 Tab 52].)  Similarly, Councilmember 

Reilly stated that “walking around one gets the sense that it is a big house. . .  For her it is 

the pitch and the size. . .   generally it is just too massive, too tall and there could be a 

redesign that could bring it down and make it more compatible with the neighborhood.”  (AR 

1315 [Vol 5 Tab 52].)  Commissioner Lyddan stated that: “the height of the building was 

disturbing to her. . . that height is exacerbated by the geography of the site.  The house will 

loom not only over the neighbors but also over the entire neighborhood because of the 
configuration of the street and the height of the house.”  (AR 2019 [Vol 8 Tab 69].)   

There is also evidence in the record that the Woodalls were committed to the steep roof 

pitch of the Project which was a “custom, English-Inspired Country house.”  (AR 110 [Vol 1 

Tab 13]; see also POB 2:1-2.)  Consequently, while the Woodalls did make some 

modifications to the Project, lowering the maximum ridge height from 32 feet and 4 inches 

to 28 feet and 10 inches, there is substantial evidence in the record that they were reluctant 

to make any significant changes to the Project.  Councilmember Anderson expressed his 

impression, based on a conversation with Ms. Woodall, that the Woodalls might not be 

willing to reduce the steep pitch of the roof to make the Project more compatible with the 

existing neighborhood: “In talking with Ms. Woodall, she indicated that the roof has to be at 

that steep of a pitch to honor the style or the tradition they want to achieve.”  (AR 1312-13 
[Vol 5 Tab 52].) 
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There is also evidence that the decisionmakers were at times frustrated with the perception 

that the Woodalls were reluctant to make changes to the Project.  At the May 27, 2014 

meeting, Commissioner Chong opined that he “saw no reason to continue with 3 [inch] 

increments on a monthly basis” in response to a minor height reduction made by the 

Woodalls.  (AR 599 [Vol 3 Tab 25].)   And on March 2, 2015, Commissioner Lyddan 

commented that the Woodalls’ latest modification of dropping the floor eight inches “does 

not seem responsive to her in either height or in character.”  (AR 2171 [Vol 8 Tab 77].)  At 

that same meeting, Commissioner Chastain expressed frustration: “what he sees tonight is 

either a misunderstanding or a lack of taking what those comments are as serious in terms 

of what the Commission has been saying.”  (AR 2173 [Vol 8 Tab 77].)  

Therefore, based upon the opinions of neighbors and decisionmakers, the story poles used 

for the Project, the existing conditions in the neighborhood, substantial evidence exists in 

the administrative record to support the City’s findings that “the Project, as designed, is not 

incompatible with the neighborhood” and that the “project’s steep roof pitches, height, 

character, and scale are in high contrast with the existing neighborhood and adjacent 

buildings and detract from the established character of the neighborhood” so that no 
affirmative finding could be made under LMC § 6-275(d)  (AR 2815 [Vol 11 Tab 92].)    

Similarly, substantial evidence supports the City’s conclusion that “the proposed residence, 

as designed, will detract from the character of the established neighborhood,” that “the 

height and mass of the proposed residence can be managed in a way to better relate to the 

existing neighborhood” and that “[t]he proposed residence is unnecessarily tall due to the 

steep roof pitches, which create a tall attic space, in combination with the second-story 

element” so that no affirmative findings could be made under LMC §§ 6-1905(b) and (c). 

Substantial evidence exists to support the conclusion that the Project would 
impact offsite views.   

That the Project would impact offsite views is also supported by substantial evidence.  The 

administrative record includes an independent view study commissioned by the City which 

found that the Project would result in view impacts ranging from insignificant to moderate 

for Hastings Court residents.  (AR 364 [Vol 2 Tab 16].)  City staff also took their own 

pictures of the story poles and of the Project site.  (AR 871-80 [Vol 4, Tab 37].)  This was 

done in part to address disputes over inconsistencies in photographs presented by the 

Woodalls and the Mathisens.  (AR 862 [Vol 4, Tab 37].)   

In addition, the record contains comments made by Commissioners based upon on their 

own site visits:  “Commissioner Hertel observed that the houses on the other side of 

Hastings Court are at a higher elevation and their views across to the valley will be 

compromised by the ridgeline being created.”  (AR 600 [Vol 3 Tab 25].)  Similarly, when 

Mayor Tatzin visited the neighborhood, he observed that “when driving up the hill to 

Hastings Court he is still looking up to see the story poles for the second story addition as 

well as the roof on top of that.”  (AR 1315 [Vol 5 Tab 52].)  Commissioner Ateljevich 

expressed the opinion that “the neighborhood is going to see more of this house than has 

been projected from Hilltop.  There is a view corridor from Hilltop into the parcel.”  (AR 2018 

[Vol 8 Tab 69].)  And at least one neighbor also objected to the construction of “a 30 foot 
high house directly in front of her ranch style home.” (AR 827 [Vol 3 Tab 33].)   

Consequently, the City’s findings that the Project has “steep and visible rooflines,”                

and that the “height and mass unreasonably reduce the views of the adjacent properties” 
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are based upon the outcome of the view study, the characteristics of the Project, and the 

personal observations of the decisionmakers and neighbors.  Consequently, the City’s 

inability to make affirmative findings under LMC § 6-1905(c) is supported by substantial 
evidence.   

Substantial evidence exists to support the conclusion that the Project could impact 
the privacy of the neighboring Mathisens. 

The Project’s footprint, and the effect on the Mathisens’ privacy, was extensively discussed 

throughout the administrative proceedings.  At the very first meeting in March 2014, the 

Design Review Commission identified the need for the Woodalls to lessen the impact on the 
Mathisens (AR 297 [Vol 1 Tab 14].)   

The Property sits ten feet above the Mathisens’ property.  (AR 289 [Vol 1 Tab 14].  The 

Project would involve changing the orientation of the existing house so that the southern 

exposure would be facing the Mathisens’ backyard, instead of the backyard of the Property.  

(AR 788 [Vol 3 Tab 32].)  On the main level of the house, the rooms facing that southern 

exposure include a guest bedroom, the kitchen, the family room, and office, as well as an 

outdoor patio and terraces.  (AR 790 [Vol 3 Tab 32].)  The windows of the second-story 

element would also face the Mathisens’ backyard.  (AR 862, 968 [Vol 4 Tab 38].)    

The Commissioners expressed concern about the Project’s orientation.  Commissioner 

Chastain “said he felt that the positioning of major living spaces on the wing that looked into 

and over into the adjoining neighbor was problematic. . . .  he thinks it does impact 

privacy.”   (AR 978, [Vol 4 Tab 38].)  Commissioner Chastain also expressed concern as to 

the use of glass facing the Mathisens’ yard and “the fact that there is a living space looking 

out of the glass.”  (AR 833 [Vol 4, Tab 33].)  Commissioner Sayles identified the use of 

transom glass as creating a “greater mass of glass” as an architectural component that 

“takes a lot of privacy away.”  (AR 422 [Vol 2 Tab 17].)  Some neighbors, including the 

Mathisens, also raised objections and concerns about the orientation of the house and 
privacy issues.   (AR 594-5 [Vol 3 Tab 25] and AR 626 [Vol 3 Tab 29.])   

Elsewhere, Commissioner Chastain commented that approval of the Project would 

potentially be setting an undesirable precedent whereby “the major public parts of the living 

areas” would not look into the backyard, but across toward the neighbor’s yard.   (AR 1892 
[Vol 7 Tab 63].)   

The record also contains evidence that the Commissioners were unhappy with the Woodalls’ 

response to these privacy concerns, describing the Woodalls’ response to a suggestion that 

the Project be reoriented to face the Woodalls’ own backyard as “very superficial.”  (AR 596 

[Vol 3 Tab 25].)   

Based upon the elevation of the Property relative to the Mathisens’ site, the design and 

orientation of the Project, and the personal observations and opinions of decisionmakers and 

neighbors, substantial evidence exists to support the City Council’s conclusion that the 

Project does not have “the same relationship to the street as the other residences in the 

neighborhood” and that no affirmative finding could be made under § 6-275(d).  (AR 2815 
[Vol 11 Tab 92]) 

Substantial evidence exists to support the conclusion that the proposed mitigation 
for the Project’s impacts was inadequate 
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Throughout the proceedings, the Woodalls suggested and implemented various mitigation 

measures to address the concerns regarding height and privacy identified by City staff, the 

Design Review Commission, the Planning Commission, and the City Council.  However, 

substantial evidence exists to support the conclusion that many of these modifications were 
inadequate responses to the decisionmakers’ comments.   

Height reductions.  The Woodalls reduced the height of the Project, from 34 feet and 2 

inches to 28 feet and 10 inches.  (Opp. 2:15-16; AR 2614 [Vol 11 Tab 89].)  However, there 

is evidence in the administrative record that the Commissioners did not feel that these 

reductions addressed their concerns as to the Project’s overall height.  The Project proposal 

considered at the April 28, 2014 Design Review Commission meeting included a maximum 

ridge height reduction of fourteen inches achieved in part by lowering the finished floor 
elevation.  (AR 302 [Vol 2 Tab 16].)   

In the iteration of the Project considered at the May 27, 2014 Design Review Commission 

meeting, the maximum ridge height was reduced by an additional three inches.  

Commissioner Chong expressed disappointment in this small reduction, characterizing it as 

“very unresponsive.”  (AR 599 [Vol 3 Tab 25].)  Prior to the November 24, 2014 City Council 

appeal hearing, the Woodalls reduced the maximum ridge height of the Project by an 

additional two feet and one inch.  (AR 1419 [Vol 6 Tab 55].)  However, staff concluded that 

this height reduction “is not substantial enough to overturn the determination of the 
Council.”  (AR 1420.)   

The Woodalls appear to have taken the position that the height of the Project would not 

have impacts, so that no mitigation was needed: the Woodalls’ architect Doug McQuillan 

opined that one-foot height reductions would have a marginal effect on view preservation, 

an increase of 0.03 per cent.  (AR 534-535.)  But as the City points out, this assertion was 

rebutted by a public comment letter submitted by Anthony Silva stating that a two foot 

reduction of the Project’s height would provide an additional six feet of vertical views for the 
Mathisens.  (AR 467 [Vol 3 Tab 20].)   

Screening along the southern side of the Property.  The Commissioners also expressed 

concern over the effectiveness of using either landscaping or a cabana along the southern 

edge of the Property as a mitigation measure to preserve the Mathisens’ privacy.   As the 

City notes, Doug McQuillan characterized landscaping as “a necessary tool” for the Project to 

satisfy the City’s Design Review findings.  (AR 539 [Vol 2 Tab 22].)  But Commissioner 

Chong opined that the hedge would only have a certain life span, and wondered what the 

backup plan would be when the hedge was gone.  (AR 421 [Vol 2 Tab 17].)  Chair Ptasynski 

also stated that he believed “there should be a backup because [a laurel hedge] seems a 

slender basis for protecting the neighbor’s privacy.”  (AR 422 [Vol 2 Tab 17].)  Further, 

neighbor Sally Lovitt opined that a hedge would not sufficiently screen the view of the house 
(AR 596 [Vol 3 Tab 25].)    

At the February 2, 2015 Planning Commission meeting, the Woodalls proposed locating 

twelve-foot cabana along the property line in lieu of using landscaping.  (AR 1903 [Vol 8 Tab 

67].)  But, as Commissioner Gutzwiller noted at the hearing, while the cabana would 

address privacy issues, the Mathisens would now be “looking at a 12 foot high wall” instead 
of vegetation.  (AR 2019 [Vol 8 Tab 69].)   

At the March 2, 2015 meeting, the Woodalls modified the cabana so that it would not have a 

solid wall on its southern side, but would instead be open with columns.  (AR 2053 [Vol 8 
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Tab 73].)  But Commissioner Chastain pointed out that this change “just keeps setting up 

the same situation as before – instead of the problem being taken up by the architecture, 

they get a secondary landscape element.”  (AR 2173 [Vol 8 Tab 75].)  Commissioner 

Gutzwiller at this meeting that the cabana “seemed to be a pretty big imposition on the 
southern neighbor.”  (AR 2172 [Vol 8 Tab 77].)   

Consequently, based upon the City decisionmakers’ analyses of the various Project 

modifications and mitigation measures, as well as the personal observations of the 

decisionmakers and of neighbors, the City Council’s conclusions that the Woodalls’ proposed 

landscaping plan “will not adequately mitigate the impacts of a residence that is out of scale 

and incompatible with the existing neighborhood” to allow an affirmative finding under LMC 

§ 6-275(d) (AR 2815 [Vol 11 Tab 92]); and that the Woodalls’ height reductions have been 

inadequate to “mitigate the visual impact and views of the home from neighboring 

properties and Hastings Court” to allow an affirmative finding under LMC § 6-1905(b) and 

(c) (AR 2816) are supported by substantial evidence. 

The Woodalls have not shown that the City Council’s findings were not supported 

by substantial evidence.  

The Woodalls challenge both the denial of the Project based upon its height and steep roof, 

as well as the denial of the Project based upon its site configuration.  However, they 

essentially reargue the interpretation of the evidence in the administrative record, and have 

not demonstrated that the denial of the Project is unsupported by substantial evidence.  
Consequently, their challenge fails.  

Denial based upon height and roof pitch.  The Woodalls argue that denial of the Project 

based upon its height and its roof pitch was improper for two primary reasons: first, that the 

City erred in singling out this factor in its evaluation of the Project’s compatibility under the 

LMC; second, that this decision is not based upon substantial evidence.    

 First, the Woodalls argue that the City Council denied the Project because it was “not 

compatible with the adjoining neighborhood on but one architectural feature – the roof – 

and two related attributes of that single feature (height and pitch) to the exclusion of all 

other architectural and site considerations.”  (Reply 8:15-18; POB 5:23-24.)  The Woodalls 

go on to argue that this “isolated, subjective determination” regarding the roof pitch is an 

improper basis for a finding of lack of compatibility.  (Reply 8:20-22; POB 12:17-18.)  But 

the Woodalls do not identify any authority supporting their position that a finding of lack of 

compatibility must be based on multiple factors.  Neither LMC § 6-275 or § 6-1905 identify a 

minimum number of criteria that must be identified before a finding of lack of compatibility 

can be made.  The Woodalls do point to an excerpt of a staff report stating that 

compatibility “should be assessed upon multiple factors,” but this passage says nothing 

about how lack of compatibility must be determined.  (AR 661 [Vol 3 Tab 32].)  

Consequently, to the extent that the Woodalls suggest that a project must be incompatible 

in numerous ways before an incompatibility finding can be made, this is incorrect.  The 

Woodalls’ position further misses the point that the purpose of design review under LMC §§ 

6-275(d) and 6-1905(b) and (c) is to ensure that a project overall is compatible with the 

neighborhood – and this surely allows consideration of the compatibility of a single major 
architectural element such as the roof of a building.   

Second, the Woodalls argue that City decisionmakers chose to ignore objective substantial 

evidence that unambiguously supports the finding that the Project satisfies compatibility 
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criteria, and instead relied upon unsubstantiated opinions and subjective observations that 

do not qualify as substantial evidence.  (POB 19:22-20:11, Reply 3:16-26.)    

They suggest that Councilmember Tatzin was biased toward the Mathisens, but do not 

identify any evidence in the administrative record of this actual bias.  (Reply 5:16-24.)   

They point to the fact that the Project did not require any variances or exceptions, and also 

to the various reductions made in terms of roof height and roof pitch, pointing out that the 

final roof pitch was very similar to the reduced roof pitch discussed by Anthony Silva in his 

public comment letter.  (AR 467 [Vol 3 Tab 20] Reply 5:25-7:2; 8:26-9:8.)  They discuss 

the various photos of the Project site taken by City staff, identify the various types of homes 

in the neighborhood based on an aerial map and neighborhood photographs, concluding that 

“the personal observations of City Council members cannot be deemed to be substantial 

evidence when graphic studies, objective measurement and neighborhood photographs 

indicate such observations to be subjective, speculative, and without any basis in fact.”  

(Reply 9:17-10:28; see also Reply 9:5-8 and POB 15:2-4.)   

These arguments ignore the applicable standard of review in which it a petitioner’s burden 

to “affirmatively show there is no substantial evidence in the record to support the findings 

of the agency.”  (Center for Biological Diversity v. Dept. of Forestry & Fire Protection (2014) 

232 Cal.App.4th 931, 938.)  In conducting its review, a Court is to “consider all the facts in 

the light most favorable to the administrative decision, giving that decision every reasonable 

inference and resolving all conflicts in the decision’s favor.”  (Amerco Real Estate Co. v City 

of West Sacramento (2014) 224 Cal.App.4th 778, 786.)  Here, as the City Council’s 

determination that the height and pitch of the roof made it incompatible with the 

surrounding neighborhood is supported by substantial evidence, and cannot be overcome by 
the Woodalls’ identification of evidence they believe is superior. 

Denial Based Upon Atypical Site Configuration and Privacy Impacts on the 

Mathisens.  The Woodalls also argue that the City Council’s denial of the Project based 

upon findings under LMC § 6-275 that the “organization of the interior living spaces in the 

proposed residence are atypical of the neighborhood and do not have the same relationship 

to the street as the other residences in the neighborhood” was improper.  (AR 2815 [Vol 11 

Tab 92].)  Here again, the Woodalls reargue the evidence, contending that the proposed 

siting of the Project provided the most privacy for the Mathisen property and that it was 

generally the best option given the Property’s topography and corner-lot location.  (Reply 

11:16-12:1; 12:6-12; 12:6-12; POB 12:22-13:10.)   The Woodalls also point to the fact 

that several City Council members did not find that the Mathisens’ privacy would be 

impacted by the Project.  (Reply 12:1-5; AR 2799-2804 [Vol 11 Tab 91].)  But, as discussed 

above in Section III.G, substantial evidence exists in the administrative record to support a 

finding that the orientation of the Project could have an impact on the Mathisens’ privacy.  

Again, the Woodalls have not carried their burden under Section 1094.5 to successfully 
challenge the City Council’s decision.   

Petitioners also object to the discussion in the findings referring to the Project’s interior 

space organization, and they are correct that this is not part of the design review 

ordinances.  (POB 13:8-15; Reply 12:13-17.)  Nevertheless, the Woodalls concede that 

“design review factors with bearing on the relationship of buildings to street and on 

adjoining lots to each other are view and privacy impacts.”  (Reply 12:17-19.)  Here, 

substantial evidence exists showing that the layout and orientation of the Project, 

particularly the location of the main living areas of the house, could create privacy concerns 
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for the neighboring Mathisens.  Consequently, while the findings in the conclusions § 6-275 

may be imprecisely or poorly worded (compare AR 1036 [Vol 4 Tab 43]), referring to the 

organization of the interior spaces when it is the orientation of the residence that creates 

potential privacy concerns, this finding is also supported by substantial evidence. 

 

 

 

 


